IN THE INCOME TAX APPELLATE TRIBUNAL,
MUMBAI BENCH “SMC”, MUMBAI

BEFORE SHRI KULDIP SINGH, JUDICIAL MEMBER

ITA No.1631/M/2021
Assessment Year : 2017-18

M/s. Reliance Fire Brigade Deputy Commissioner of
Services Private Limited, Income Tax,
5™ Floor, Court House, Vs Centralized Processing
Lokmanya Tilak Marg, " | Centre (CPO),
Dhobi Talao, Bangalore
Mumbai — 400 002
PAN: AABCR1426R
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Present for:
Assessee by : Shri Nimesh Vora, A.R. &
Ms. Moksha Mehta, A.R.
Revenue by : Shri B. Laxmi Kanth, D.R.
Date of Hearing :10 .07.2023

Date of Pronouncement :25 .08 .2023

ORDER

Per : Kuldip Singh, Judicial Member:

The appellant, M/s. Reliance Fire Brigade Services Private
Limited (hereinafter referred to as ‘the assessee’) by filing the
present appeal, sought to set aside the impugned order dated
29.07.2021 passed by the National Faceless Appeal Centre(NFAC)
[Commissioner of Income Tax (Appeals), Delhi] (hereinafter

referred to as CIT(A)] qua the assessment year 2017-18 on the

grounds inter-alia that :-




2.

2 ITA No.1631/M/2021
M/s. Reliance Fire Brigade Services Private Limited

“On the facts and in the circumstances of the case and in law, the
learned Commissioner of Income-tax (National Faceless Appeal
Centre) (hereinafter referred to as CIT(A)};

Intimation under section 143(1) beyond jurisdiction

1. Erred in upholding action of AO by confirming that adjustment made
by the learned Deputy Commissioner of Income tax, CPC ('the AO') are
within the purview of section 143(1)(a) of the Income-tax Act, 1961 (the
Act).

2. Failed to appreciate that the issue is debatable in view of contrary
views of different High courts and hence no adjustment under section
143(1)(a) is warranted.

Ground No.2: Disallowance u/s 36(1)(va) of the Act

3. Erred in confirming the action of the AO in disallowing 16,32,527/-
under section 36(1)(va) of Act on the basis that there has been delay in
depositing of employees' contribution towards Provident Fund (PF) as
reported in the Tax Audit Report.

4. Failed to appreciate that the payment was either made with the
extended period by the respective PF authorities or could not be made
within prescribed due date due to technical glitches and non-
functioning of the portal.

5. Without prejudice to the above, failed to appreciate the fact that the
payment of employees' contribution towards PF was made before the
due date of filing the return of Income, accordingly such payment
cannot be disallowed under section 36(1)(va) or even under section
43B.

The appellant craves leave to add, to amend, vary or alter including by
substitution any of the grounds of appeal as they or their
representatives may think fit and craves leave to consider all the
grounds as without prejudice to each other.”

Briefly stated facts necessary for consideration and

adjudication of the issues at hand are : the assessee is into the

business of supplying manpower as per the requirements of its

customers for fire safety operation. The return of income filed by

the assessee qua the year under consideration declaring total

income at Rs.28,77,058/- was processed under section 143(1) of the

Income Tax Act, 1961 (for short ‘the Act’) by the Centralized

Processing Centre (CPC)/Assessing Officer (AO), Bangalore by
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disallowing an amount of Rs.16,32,527/- on account of delayed
deposit being payment of employees contribution towards

Provident Fund (PF) under section 36(1)(va) of the Act.

3. The assessee carried the matter before the Ld. CIT(A) by
way of filing appeal who has confirmed the disallowance made by
the CPC/AO by dismissing the appeal. Feeling aggrieved with the
impugned order passed by the Ld. CIT(A) the assessee has come up
before the Tribunal by way of filing the present appeal.

4. I have heard the Ld. Authorised Representatives of the
parties to the appeal, perused the orders passed by the L.d. Lower
Revenue Authorities and documents available on record in the light
of the facts and circumstances of the case and law applicable

thereto.

5. Undisputedly the assessee company has made delayed
payment of employees’ contribution on account of PF after due
date prescribed under the Act under section 36(1)(va) read with
section 2(24)(x) of the Act but certainly before the due date of

filing the return.

6. The Ld. A.R. for the assessee company challenging the
impugned order passed by the Ld. CIT(A) contended that
disallowing employees’ contribution to PF while processing the
return under section 143(1) is against the provision of the Act as it
would not fall within the ambit of prima-facie adjustment, hence
liable to be allowed and that when the issue in question is a
debatable one view taken in favour of the assessee company is to

prevail and relied upon plethora of orders passed by the Hon’ble
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High Court of Gujarat, Hon’ble High Court of Madras and co-
ordinate Bench of the Tribunal cited as (2023) 148 taxmann.com
153 (Mumbai-Trib.) in case of P.R. Packaging Service vs. ACIT,
Income Tax Officer vs. Gujarat Power Corpn. Ltd. (2002) 122
Taxman 367 (Gujarat) and CIT vs. Nameel Leathers & Uppers
(2005) 273 ITR 350 (Madras).

7. The Ld. A.R. for the assessee further contended that the
entire payment on account of employees’ contribution towards PF
has been made within time. In case of payment of Rs.8,09,814/- &
Rs.8,22,713/- which was due to be paid on 15.01.2017 and
15.03.2017 was made on 19.01.2017 & 18.03.2017 respectively
which is well within time as due date of 15.01.2017 & 15.03.2017
was extended to 20.01.2017 & 18.03.2017 by the Employees
Provident Fund Officer (EPFO). It is further contended by the
Ld. A.R. for the assessee that the initial date for deposit of PF qua
the employees’ contribution was extended as on the due date
prescribed under the Act but EPFO portal was not functioning and
drew my attention towards tweet available at page 20 of the paper
book and news item published in Indian Express dated December
23, 2016 at page 23, 24 news item published in other news media
namely the News Minute, NSE etc. available at page 25 to 39. The
assessee also brought on record letter dated 12.01.2017 issued by
EPFO Addl. CPFC-I(F&A), to all Employees Provident Fund
Organization whereby Sdays grace period has been given to the
employers to deposit the contribution and other dues for the
monthly of December 2016 by 20.01.2017. The assessee also
brought on record one letter dated 15.03.2017 issued to EPFO

through email making a request therein that due to non functioning
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of EPFO portal they are unable to frame the statutory dues for the
month of February 2017 payable by 15.03.2017.

8. For the facility of reference statement of contribution of
employees’ PF has been brought on record by the assessee in

tabulated form which is extracted for ready perusal as under:

“Before the Income Tax Appellte Tribunal, Mumba, ‘SIC’ Bench

Reliance Fire Brigade Services Private Limited
PAN: AABCR1426R
Assessment Year: 2017-18
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0. Letter for extension of period for the month of December
2016 extending due date by 20.01.2017 instead of 15.01.2017 is

also extracted for ready perusal as under:

. Fur Weh jinn €3
; . iy Employe’ Provident Fund Organisation
o T S AR, HRALAT e
(hﬂm:n—,\t &L Labous & Employisar, Gobt QOFThilia) ;s
' Head Office e
‘arTEe TR e, ummﬁw-lmm

enarviiiya Midhi Diasan, 10-Ghiksiji G Flaos, Hew Delbi-110058
Ll

7 www epfindingeavin
Telephpas: 11~ 26713254 Eaoc 011-2636660% Emafl: jaamohanimepfndis. pod.in

M. WSLBL1Y2013/Settlement of Claims {2i3 02 Date: 12.01.2017 e,
Ta - & G
; i TT
Bl ACCs (Zones 2 Janm I0%
All RPFCs-Incharge of
RDs/SROs.

Subf Payment of contributions & other dues-by the employers —Grace period for 5
days for the employers for the month of Becemher, 2016
o

Sir/Madam, R e

Plegse réfer T Lha above said subject.

2 The Unifled Portal of EPFD was made operational on 239 Decemiber, 2016. A number ?,
of references are being received from the:employers highlighting the problems on ﬂﬂe\puml in I
upfrmt allotment of UAN, connoctivity issues, 'Ibg][‘! mles-, website slowdowh/hahging, —l
awarenass of New procedures etc, 1S Division Is making Effm to remove ﬂLﬂElTFﬁcThes and ‘»
.siah_li_'_ze_tl'pe unifiad pnnal_ b

3. In view of the ahove, the competent authority has decided that, as @ spedal tase,
concession of grace period of 5days’ aflowed for the employers to debosit the contribution
aqd ather dues for the mionth of December, 2016 by 20% Jarmuary, 2111‘:'}

—
Yeurs faithFully,
/ {Jagmohan) Ty
i Addl. CPFC-I (F&A) j
L S
Copy to: Ry o A e e e
1. RPFC (NDC) for web upload and SMS & Emails to the employers.
2. DD (OL) for Hindi transfation. . CERTIFIED TRUE COP*
rd P! 1
#y &e"
g PR '!-\.1':‘:'-"-' £l

10. Letter sent through mail by the assessee company to the
EPFO for non functioning of the EPFO portal for depositing the
dues for the month of February 2017 payable by 15.03.2017 is

extracted for ready perusal as under:
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3
~ Vinay KothariDhanra) Ainchars Madhusudhanan Nailr; Ankush Jad v Snehal S
"o L Shelar; Anuradha Sharma; Mibir K Jhar Rajesh. i; Sayesh H Pantya
£ sl . N@ﬂﬁ! . .ﬂgﬁ& = . s
. CopyofBook3xisx . - ¢ '

et Brmkad and its
affillated companies. Every month we struggled due to non ~functioning of slow functioning of EPFO portal but
succseded to rémmit the fund by statutory date. T ,

Qe —
This month also same problem of non -functioning of EPFO portal is continuing. As a result we are noj able to remit

the statutory dues for the month of February 2017 payable by 15.03.2017 and in some cases even we.are not 3
generate the challan. ey

We used to generate the challans for our 11 codes every month pertaining to Hallence

We are attaching a file giving details of our
- nowfortha

&¢5nd interest as this is not our fault.
//

Regards
Mahesh Dadhich
Section tead| Shared Services ~ Retirals

Email: mahesh.dadhich@ril.com

From: Madhusudhanan Nair -
Sent: 15 March 2017 15:22
To: Mahesh Dadhich
Subject: Copy of Book3 xlsx / /
i

11. From the evidence brought on record by the assessee
discussed in the preceding paras it stood proved on record that
delay on the part of assessee for depositing the employees
contribution towards PF for the month of December 2017 cannot be
attributed to the assessee as he has made attempts to deposit the
same within due date but due to non functioning of the portal the
same could not be deposited and after admitting the factum of non

functioning of the portal of the EPFO the date was extended by
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which date assessee made the payment of Rs.8,09,814/- required to

be deposited by due date on or before 15.01.2017 but deposited on
19.01.2017 prior to the extended date of 20.01.2017.

12.  So far as second payment of Rs.8,22,713/- required to be
deposited on or before the due date prescribed under the Act i.e.
15.03.2017 was deposited on 18.03.2017 is concerned, no doubt the
assessee issued a mail on 15.03.2017 at 3:33 P.M. to the EPFO
stating therein that they are unable to remit the statutory dues for
the month of February 2017 payable by 15.03.2017 but no such
order extending the due date by the EPFO on account of non
functioning of the EPFO portal has been brought on record.

13. In these circumstances payment of Rs.8,09,814/- due to be
deposited by 15.01.2017 for the month of December 2016 is
ordered to be treated having been deposited well within due date as
per the order dated 12.01.2017 passed by EPFO as assessee was not
at fault to deposit the payment which was delayed due to
malfunctioning of the EPFO portal.

14.  However, the AO to verify the facts as to payment of
Rs.8,22,713/- due to be deposited by 15.03.2017 and actually
deposited on 18.03.2017, if pursuant to the request made by the
assessee vide mail dated 15.03.2017 (supra) to EPFO, EPFO has
extended time to deposit the dues due to malfunctioning of their
portal. If the assessee produces any such order before the AO the
amount of Rs.8,22,713/- be allowed as deduction under section

36(1)(va) of the Act.
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15.  The contention raised by the L.d. D.R. for the Revenue that in
view of the decision rendered by Hon’ble Supreme Court in case of
Checkmate Services in Civil Appeal No.2833 of 2016 order dated
12.10.2022 due date for depositing of the employees’ contribution
of PF cannot be extended is not sustainable in view of the peculiar
facts of this case as the assessee was never at fault nor had its
intention to delay the deposit of employees’ contribution of PF but
delay was caused due to non functioning of the EPFO portal which
stood extended vide order dated 12.01.2017 passed by EPFO
(supra) for the payment of Rs.8,09,814/- for the month of
December 2016.

16. In view of what has been discussed above, appeal filed by the

assessee is partly allowed.

Order pronounced in the open court on 25.08.2023.

Sd/-
(KULDIP SINGH)
JUDICIAL MEMBER

Mumbai, Dated: 25.08.2023.

* Kishore, Sr. P.S.

Copy to: The Appellant
The Respondent
The CIT, Concerned, Mumbai
The DR Concerned Bench

/[True Copy//
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By Order

Dy/Asstt. Registrar, ITAT, Mumbai.



